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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. .
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(b)

(M)
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(d)

(2)

Ih case of rebate of duty of excise on goods exported to any country or territory outside
india of on excisable material used in the manufacture of the goods which are exporied

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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Credit of any duty allowed to be utilized towards pavment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be-appealed against is communicated and shall be accompanied by

two copies each’of the OIO and Order-In-Appeal. It should also be accompanied by a-

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the 'amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies tc :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in cuadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to'50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any.nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid ‘in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt: As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related‘ matter contended in the
‘Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by

the Appellate Commissioner would have to be pre-deposited, provided that the‘ pre-

deposit amount shall not exceed Rs.10 Crores. It may be noted that the prg-deposn is a

" mandatory condition for filing appeal before CESTAT. (Section 35 C {2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanced” shall include:
@ amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty of duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”
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ORDER-IN-APPEAL

The below mentioned three appeals have been filed against OIO No. 56-Cx-I
Ahmd/JC/MK/2016 dated 30.9.2016, issued by the Joint Commissioner, Central Excise.

Ahmedabad-I Commissionerate [for short - ‘adjudicating authoriiy):

Sr. Name of the appellant(s) Appeal No.
No.
| Sonu Rubber Enterprise 98/Ahd-1.2016-17
2 Rajeshbhai M Patel 96/Ahd-1.2016-17
3 Manilal Patel 97/Ahd-1.2016-17
2, Briefly, the facts are that consequent to a preventive search and investigation. a

show cause notice dated 21.7.2015 was issued to the aforementioned appellants. inter dalia,
alleging that they had manufactured and cleared “conveyor belts- endless’, by wrongly availing
the benefit of notification No. 8/2003-CE ‘dated 1.3.2003. by bifurcating the clearances between
M/s. Sonu Rubber Enterprise, M/s. Shivam Rubber Enterprise [a proprietorship - owned by Shri
Rajeshbhai Patel] and M/s. Sellwin Rubber Enterprise [a proprietorship - owned by Shri Manilal Patel], to

remain within the threshold limit of Rs. 1.5 crores. Therefore, the notice, proposed to club :he

clearances of appellant mentioned at Sr. No. 1 with the clearance of M/s. Shivam Rubber

Enterprises and M/s. Sellwin Rubber Industries;  proposed confiscation of the goods cleared
without payment of duty; demanded duty for the years 2010-2011 and 2011-2012 along with

interest and further proposed penalty on all the three alorementioned appellants.

3. Vide -the ilﬁpugned OIO dated 30.9.2016. the adjudicating authority ordered
clubbing of the clearances; ordered confiscation of the goods; confirmed the demand along with
penalty and further proposed penalty on all the three appellants. It is against the aforementioned

impugned OIO that the three appeals are filed.

4, M/s. Sonu Rubber Enterprise, has raised the following contention, in their appeal:

[a]that the impugned order is not legal and proper;

[b]that joining ends of belt and vuleanizing of conveyor belt does not amount to manufacture: that as per
HSN, third schedule to CETA and various decisions, joining ol two ends of belts cannot be construed as
manufacture and manufacturing excisable goods within the registered premises is mandatory only when a
unit is registered with the central excise departmeny and not otherwise; that the reliance on Boards circu.ar
dated 9.3.1987 does not hold ground;

[c]that in reply to the show cause notice, the appellants had contended that that process of vulcanizing is
manual for which no machine is needed: that renting of premises from 1.5.2012 by M/s. Shivam Rubber
Enterprises does not prove that during the material period premises was not used for vulcanizing by M’s.
Shivam Rubber; that all units had their own work force: that separate accounts were maintained by all
units;

[d] that conveyor belts of vulcanized rubber Whether already cut to length and whether or not joined end
are one and same goods;

[e] that relying on the case of M/s. Servo Med Industries Private Limited [201 5(319) ELT 578 (SC)). it is
clear that rubber belting before cutting to length and aller joining the e1ds remain the same and joining of
two ends does not amount to manu facture;

[flthat since Shri Ashwinbhai has taken the plot from Shri Manilal Patel. Proprietor of M/s. Sellwin

Rubber since 1.7.2012 and the period involved in the show cause notice is 2010-2011,2011-2012, it doss

not serve any purpose;
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[g]that the money was transferred by one unit to other unit when required and therealter transaction was
settled at later date; that these transactions were routine business t-ansactions and cannot be construed
otherwise; A

[h]that the adjudicating authority has reproduced paras of show cause notice verbatim in the findings in
the impugned OIO; that the adjudicating authority has neither discussed the vital submissions nor given
any findings on them and merely reiteraled the grounds by prefixing the phrase “ find™;

[i] that the redemption fine has been wrongly imposed:

[i]that penalty under section 11AC is not imposable.

4.1 Shri Rajeshbhai M Patel, Proprietor of M/s. Shivam Enterprise has in his appeal
raised the following contentions:

[a]the impugned order has been passed withot discussing the statements of the appellant and case laws
referred to by the appellant;

[b]that when allegation was made that goods were manufactured and deall with by the proprietor of M/s.
Sonu Rubber and only invoices were issued in the name of the apsellant firm. question of appelant’s
concerning or dealing with the goods does not arise:

[c] that since the aggregate value of clearance in both the financial years was less than Rs. 1.5 crores, the
appellant’s firm was entitled for exemption:

[d]that since the goods were manufactured and dealt with by the Proprietor of M/s. Sonu Rubber znd
only the invoices were issued in the name of the appellant’s firm, the question of appellants any way
concerned in transporting, removing, selling etc or in any other manner dealing with the goods does not
arise.

4.2 Shri Manilal Patel, Proprietor of M/s. Sellwin Rubber Enterprises. in his appeal
has argued that the adjudicating authority has passed the order without discussing the statement
of the appellant and case laws referred to by the appellant; that that since the goods were
manufactured and dealt with by the Proprietor of M/s. Sonu Rubber and only the invoices were
issued in the name of the appellant’s firm. the question of appellants being concerned in

transporting, removing, selling etc or in any other manner dealing with the goods does not arise.

5. Personal hearing in respect of all the three appeals held on 20.7.2017, wherein Shri
P.G.Mehta, Advocate appeared on behalf of the appellants. “He reiterated the submissions

advanced in the grounds of appeal.

6. I have gone through the facts of the case. lheiappellanl‘s grounds of appeal, and the
oral submissions made during the course of personal hearing. The question to be decided in tle
present appeal is whether the M/s. Sonu Rubber Enterprise is liable for payment of Central
Excise Duty along with interest and penalty and whether penalty can be imposed on the other

two appellants.

7. First I would like to discuss whether M/s. Sonu Rubbzr Enterprise, is liable for duty.

-interest and penalty as confirmed in the impugned OIO. There are a series of allegation - which |

would like to deal one by one.

8. The first allegation, is that the process undertaken by M/s. Sonu Rubber Enterprise.
engaged in the manufacture of conveyor belts — endless. falling under chapter 40101990. is a

process amounting to manufacture. The appellant’s contention is that the process ol vulcanizing
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conveyor belt, is not a process amounting to manufacture. As per the department, the process
undertaken is that the appellant receives rubber solution, conveyor rubber belting in various sizes
and forms -of rolls and sheet; that these rolls are then cut into required length and then with the
help of vulcanizing solution and heating press machine they create clets; that the loose ends’ol‘
the rubber belts are vulcanized; that they are used as conveyor belt by the end user; that

sometimes they sell these rubber belts without vulcanizing their end. The departmental allegation

that this process amounts to manufacture is based on a circular dated 9.3.1987. which is

reproduced below:

Rubber Profile shapes ¢ Tassification of

F. No. 99/6/87-CX.3. duted 9-3-1987
Government of India
Ministry of Finance (Department of Reveaue)
New Delhi

Subject: Central Excise - Classification of rubber profile shapes - Clarification regarding.

A reference is invited 10 Board's Circular No. | -Rubber 86, dated 1+ 3-8-1986 issued from F.No. 537:35'86-
CX.2 on the above subject. A doubt has been raised as 10 whether jointing of convevor bells for making them endless
would amount to ‘manufucture’, not under the excise lay or nol. )

The matter has been examined in the Board’s office und it is clarified that, in-as-much as endless belts are
covered under Central Excise Tariff heading No. 40.10 the process of jointing the ends 1o obtain endless bels,
would constitute ‘manufacture’ and it cannol be treated as more repairing servicing activity, unless such Jointing s
carried out on old belts.

The argument of the appellant that the aforementioned circular does not hold ground. is without
any justification and hence, not a tenable argument. Nothing has been produced before me (o the

effect that the aforementioned circular is not in foree or has been set aside. Further, the appellant

is only harping on vulcanizing, when as already reproduced atove. his activity includes other

things i.e. cutting the rolls into required length and there after vulcanizing etc.. Therefore. the
argument that there is no change in the product consequent to cutting and vulcanizing is not a
correct argument. In-fact even the Chartered Accountant of Mrs. Sonu Rubber Enterprises, ‘n

Form No. 3CD has at column no, 8(a) (Part-B) which seeks to know the nature of the business or

profession, states that the appellant is engaged in manufacturing of convevor belt and jobwork.
Even otherwise, I find that the Hon’ble Supreme Court in cass of M/s. Ratan Melting & Wire

Industries [2008 (231) E.L.T. 22 (S.C.)/2008-TIOL-104-SC-CX-CB] in para 6, has held as follows:

6. Circular_and instructions issued by _the Board are no doubt binding_in law _on the authorities under the
respective statutes, but when the Supreme Court or the High Court declares the law on the question arising for
consideration, it would not be appropriate for the court (o direct that the circular should be given effect 1o and not
lo a view expressed in a decision of this court or the High Court. So far as the clarification/circulars issued by ihe
central Government and of the state Government are concerned they represeny merely their understanding r.;/'//':e
statutory provisions. They are not binding upon the court. 11 is for the court 1o declare what the particular provision

of statute says and it is not Jor the Execuiive. Looked at from other angle, a circular which is comrary 1o the

Statutory provisions has really no existence in I,

[emphasis added] -2

A
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As already stated since nothing is produced before me to show that the circular dated 9.3.1987. is
running contrary to any judgement of Honble Supreme Court or the High Court, the
adjudicating authority was left with no option. but to strictly adhere to the Circular. Hence. the
argument that the process undertaken by the appellant does not amount to manufacture. is not a
tenable argument. In view of the foregoing. 1 concur with the findings of the adjudicating

authority that the process undertaken by the appellant. amounts -0 manufacture.

9. With respect to the other allegations that the machineries were installed at the
premises of M/s. Sonu Rubber in respect of all the three units; that the raw materials were
received jointly for all the three units, the storage of raw materials were common for all the three
units without any identification as to which one belongs to which unit: that no separate regisler
were Being maintained by the three units; that the accounts of all the three units were maintained
at one place; that propi'ietor of M/s. Sonu Rubber Enterprise. was looking after the work of
marketing, sale and day to day work of all the three units: tha: the management of three units
were common; that there were many inter-unit transactions which shows the mutuality of interest
and financial flow back amongst the three units: that the employees were common; that there
were no evidences showing payment for utilizing the facilities; that the electricity bill of the two
units other than M/s. Sonu Rubber show nominal amounts. which proves that the manufacturing

was happening at one place, tlie appellant’s contention is thal all units had their own work

force; that separate accounts were maintained by all three units; that since Shri Ashwinbhai has
taken the plot from Shri Manilal Patel, Proprictor of M/s. Sellwin Rubber after 1.7.2012 and the
period involved in the show cause notice is 2010-2011 and 2011-2012. it is of no consequencs:
that the money was transferred by one unit to another unit when required and thereafter
A transaction was settled at a later date; that these transactions were routine business transactions
and cannot be construed otherwise; that with respect to electricity consumption, in cold
vulcanizing only solution is used. while in hot vulcanizing heating press machine which is used
does not use significant electricity: that the electricity bill of M/s. Sonu Rubber Enterprises is

higher since two air conditioners, installed were used.

10. On going through the averments raised against the allegation it comes out that
none of the arguments raised are convincing. No proof is provided that separate records were
maintained, except Form 3CD of M/s. Sonu Rubber Enterprises. which certified that ths
appellant has maintained cash book, bank book. purchase register. sales register, journal register

and Ledger. The allegation is not that M/s. Sonu Rubber Enterprises had not maintained any

records. the allegation is that separale records were not maintained. No such Form 3CD of the

other two units viz. M/s. Shivam Rubber Enterprises and M/s. Sellwin Rubber Industries, has
been provided to counter the allegation. The photocopy of the wages register produced by the
‘appellahl for some months , does not counter the allegation of the department that the employecs

were common, because had it been so, the appellant would have produced the monthly statement

-
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of payment in respect of all the three units. which I find is not the case. Even the averment
against the charge of financial flow back, given with example in the show cause notice, appears
to be answered in a very casual way by stating that the money was transferred by one unit to
another unit when required and thereafter transaction was settled at a later date. Further. | find
that the appeal papers do not contain the certificate of the chartered accountants, certifying that

there was no profit sharing and no financial flow back of money between the firms.

11. The primary allegations in the notice. which stard confirmed were that M/s. Sonu
Enterprises, formed two dummy units M/s. Shivam Rubber Entzrprises and M/s. Sellwin Rubber
Industries, on paper to split their clearances to remain within the threshold limit for availing the
benefit of the exemption notification. These facts have been accepled by Shri Manilal Patel and
Shri Rajeshbhai Patel in their statements dated 8.10.2012. which states about common purchases
and division of work amongst the three units keeping in mind that the clearance value did not @
cross exemption limit. After going through the counter of the appellant, against the allegations
raised by the department, I am in agreement with the confirmation of the charges against the
appellant by the adjudicating authority. In view of the foregoirg. the appeal filed by M/s. Sonu

Rubber Enterprises, is rejected.

11.1 Further, [ find that the Hon ble Tribunal in the case of Unique Resin Industries
[1993(68) ELT 230] . on the question of common infrastructure . financed and managed by the

same family, etc., has held as follows:

8. Apart from common infrastructural Jacilities, like swater, the units are adjacent 10 each other, located

in the same compound, are financed and run by the same fumily and a¢ being managed by same persons

(namely, Shri Tushar Desai, Shri G.N. Rao and Shri C.¢. Putel) under the directions of the head of the

Sfamily Shri H.C. Parikh. Shri C.G. Patel and Dr. Tushar Desai were drawing their salaries from M.

Unisets Industries; Valsad and Shri G.N. Rao was drawing his salary ete. from Mis. Usha Thermosets O
Pt Lid. But they were looking afier all the Jour units. The products are having common code numbers

and all the four units have common sales nenvork, and pricing which cannot be a mere coincidence or an

accident and which would not be the case if the four units were genuiiely independent as cluimed. Thus

the separateness of the four units is only a fucade us held by the Colledor,

9. Looking 10 the totality of the circumsiances. there could be no dovbt that there is common financial
involvement and common conirol and supervision in respect of all the four units as envisaged in the
Tribunal’s decision relied upon by the appellants in the case of Meteor Satellite Lid. and Telesiar
Electronics v. CCE Baroda - reported in 1985 (22) 11 1" 271 (Ty whizh is confirmed by the Apex Court
- reported in 1989 (41) E.L.T. 4105. Hence. even i it is accepted thut the test of mutualin: is relevant
only for the purpose of valuation, the clearances of the above four unéits have been rightly clubbed vide
the Order-in-Original under reference as the test for “clubbing™ as envisaged in the above case, is
satisfied in the instant case.

12. The appellant has further argued that the adjudicating authority erred in imposing
redemption fine of Rs. 8.00 lacs. ! agree with the contention. The adjudicating authority should
have confined to holding the goods liable for conliscation. Redemption fine could not have been
imposed on account of the law as spelt out in the case of Weston Components [ 2000 (115) ELT =~ - ==

278 (SC)Jand Shiv Kripa Ispat Private Limited [2009 (235) ELT 523 (Tri. = LB]). In view of the —'—\

foregoing. the redemption fine of Rs. 8.00 lacs imposed vide the i npugned 010 is set aside.
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13. Now coming to the appeal filed by Shri Manilal Patel, Proprietor of M/s. Sellwin
Rubber Enterprises, and Shri Rajeshbhai Patel. Proprietor of M./s. Shivam Rubber Enterprises. it
is their averment that they are not liable for penalty under Rule 26 of the Central Excise Rules.

2002. Rule 26 of the Central Excise Rules. 2002. as was in vogue. states as follows :

" RULE 26.  Penalty for certain offences. —
[(1)] Any person who acquires possession of. or is in any way concerned in transporting, removing,
depositing, keeping, concealing, selling or purchasing. or in any other manner deals with, am excisable
goods which he knows or has reason 1o believe are liable 10 confiscation under the Act or these rules, shall
be liable to a penalty not exceeding the duty on such goods or [nvo thousand rupees], whichever is greater.
[(2)  Any person, who issues - ' -
(i) an excise duly invoice without delivery of the goods specified therein or abets in making such
invoice; or
(ii) any other document or abets in making such document. m the basis of which the user of said
invoice or document is likely to take or has taken amy ineligible benefit under the Act or the rules made
_ thereunder like claiming of CENVAT credit under the CENVAT Credit Rules, 2004 or refund, shall be liuble
to a penalty not exceeding the amount of such benefit or five thousand rupees, whichever is greater.]

The argument of the appellants, that that since the goods were manufactured and dealt with by
the Proprietor of M/s. Sonu Rubber and only the invoices were issued in the name of M/s.
Shivam Rubber Enterprises. and M/s. Sellwin Rubber Enterpriszs. the question of Shri Manilal
Patel énd Shri Rajeshbhai Patel being concerned in transporting. removing. selling etc or in any
other manner dealing with the goods does-not arise. This daes not appear to be a logical
argument. The allegation is that they were instrumental in settiag up these firms with the sole
intention to stay below the threshold limit of Rs. 1.5 crores. has not been effectively countered.
Ih—fact, Shri Rajesh Patel, Proprietor, in his statement dated 8.10.2012 had stated that hydraulic
press installed at Shivam, belongs to both the units without anv demarcation as both the units
were handled by his brother who is the proprietor of M/s. Sona Rubber; that his brother was
looking after the work relating to purchase of raw materials. sale of finished goods. maintenance
of records, planning of allotment of raw materials. dispatch of finished goods. Therefore. the
averment, that they were not liable to penalty under Rule 26 of the Central Excise Rules. 2002. is
not a tenable argument. Since M/s. Sonu Rubber was instrumental and the prime conspirator in
forming the other two units, to split the clearance. | uphold the imposition of penalty on the said
appellant under Section 11AC of the Central Excise Act. 1944 since all the elements for

imposition of penalty are present.

14, In view of the foregoing. the appeals filed by the appellants as mentioned in para

(1) is rejected except for the setting aside of redemption fine imposed by the adjudicating

authority. The impugned OIO is upheld. except for imposition of redemption fine.
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15. The appeal filed by the appellants stands disposed of in above terms.
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Ahmedabad.

By RPAD.

To,

M/s. Sonu Rubber Entperises, Shri Rajeshbhai M Patel. Shri Manilal Patel,

91778, . Prop. of M/s. Shivam Rubber Prop. of M/s. Sellwin Rubber

Madhav Industrial Estate,
S.P.Ring Road, Odhav,

Entperises,
77,

Entperises,
74,

Ahmedabad. Madhav Industrial Fstate. Madhav Industrial Estate.
S.P.Ring Road, Qdhav, S.P.Ring Road, Odhav,
Ahmedabad. Ahmedabad.
Copy to:-
I. The Chief Commissioner. Central Tax. Ahmedabad Zone .
2. The Commissioner, Central Tax. Ahmedabad South Commissionerate.
3. The Deputy/Assistant Commissioner, Central Tax. Division V, Ahmedabad South.
4. The Additional Commissioner, System, Central Tax. Ahmedabad South

Commissionerate.
Guard File.
6. P.A.
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